United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 








55 







IhI 







United States Court of Appeals for the 
District of Columbia 

APRIL TERM, 1935 

No. 6535 ! 


SALVATORE STASULLI AND GIOVINA STASULLI, 

APPELLANTS, 


VS. 


HERMAN H. SIRKIS, HARRY SIRKIS, AND 
MITCHELL SIRHIS, APPELLEES. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


INDEX. 

Caption . 

Bill . 

Plaintiffs’ Exhibit A. 

Plaintiffs’ Exhibit B . 

Plaintiffs’ Exhibit C .j. 

Plaintiffs’ Exhibit D .j. 

Plaintiffs’ Exhibit E . j. 

Defendants’ motion to dismiss bill. j. 

Joint and separate answers of Salvatore Stasulli and Giovina 

Stasulli . 

Defts’ Ex. No. 1. 

Decree for preliminary injunction.j. 

Appeal noted by defendants and undertaking for costs 

on appeal fixed, &c.J. 

Defendants’ motion to dissolve injunction and to dismiss bill 
Order denying motion to dismiss and to dissolve injunction J. 

Appeal noted by defendants and cost bond fixed, &c... j. 
Memorandum: Undertaking on appeal for $100 approved aD|d 

filed .. 

Assignments of error.J. 

Designation of record .j. 


I* 


Clerk’s certificate 





Print 

a 

1 

1 

2 

13 

12 

21 

18 

25 

21 

28 

22 

29 

24 

29 

25 

30 

25 

36 

30 

41 

37 

42 

38 

43 

38 

44 

40 

45 

40 

45 

40 

45 

40 

46 

41 

48 

42 


Judd & Detweiler (Inc.), Printers, Washington, D. C., October 14, 1935. 


—6972-C 




















United States Court of Appeals for the 
District of Columbia 


No. 6535. 

. 

Salvatore Stasulli and Giovina Stasulli, Appellants, 


vs. 


Herman H. Sirkis, Harry Sirkis and Mitchell Sirkis 


a Supreme Court of the District of Columbia. 

In Equity. j 

No. 58568. 

; 

Herman H. Sirkis, Harry Sirkis, Mitchell Sirkis, 

Plaintiffs, 


Salvatore Stasulli, Giovina Stasulli, Defendants. 

United States of America, 

District of Columbia , 55 ; 

Be it remembered, That in the Supreme Court of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 
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1 In the ! Supreme Court of the District of Columbia, 

Holding an Equity Court. 

Equity. 

No. 58568. 

Herman H. Sirkis, Harry Sirkis, Mitchell Sirkis, 

Plaintiffs, 

vs. 

Salvatore Stasulli, Giovina Stasulli, Defendants. 

Bill . 

Filed April 5,1935. 

The petition of Herman H. Sirkis, Harry Sirkis, and 
Mitchell Sirkis respectfully represents unto the Honorable 
Court as follows: 

1 . That the plaintiff Herman H. Sirkis is a citizen of 
the United States, a resident of the District of Columbia, 
and brings this suit in his own right. 

2 . That the plaintiff Harry Sirkis is a citizen of the 
United States, a resident of the District of Columbia, and 
brings this suit in his own right. 

3. That the plaintiff Mitchell Sirkis is a citizen of the 
United States, a resident of the District of Columbia, and 
brings this suit in his own right. 

4. That the plaintiffs have no knowledge of the citizen¬ 
ship of defendant Salvatore Stasulli, who is a resident of 
the District of Columbia, and is sued herein in his own 
right. 

5. That the plaintiffs have no knowledge of the citizen¬ 
ship of defendant Giovina Stasulli, who is a resident of 
the District of Columbia, and is sued in her own right. 

6 . That oh, to wit, the 21st day of June, 1934, and for 
a long time prior thereto, the defendants were, and still 

are, the owners of certain real estate and improve- 

2 ments consisting in part of a concreted area with 
a brick building on a portion thereof known as 1735 

Benning Road, Northeast, in the city of Washington, Dis¬ 
trict of Columbia; that immediately in the rear of said 
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concreted area and to the South thereof th^ defendants 
also owned and now own a large parcel of bround; that 
thev also owned at the time aforesaid and still own the 
real estate improved by a frame house known j as 1737 Ben- 
ning Koad, Northeast, which is adjacent to and contigu¬ 
ous of the concreted area aforesaid and is situate to the 
East thereof along Benning Road as aforesaid; All of the 
above referred to real estate is known and designated as 
Lots 804 and 809 (the latter also known asj Lot 803) in 
Square 4511. 

7. That on, to wit, December 23, 1933, the plaintiffs and 
the defendants entered into a certain written lease agree¬ 
ment whereby and wherein the said plaintiffs leased from 
the defendants a portion of the above mentioned real estate 
consisting of the concreted area aforesaid ppis a strip of 
land running to the depth of twelve (12) fekt by the full 
length of the said concreted area immediately to the South 
thereof, together with the improvements on ^aid property 
for a period of five (5) years beginning on j the 25th day 
of May, 1934 and ending on the 25th day of (May, 1939, at 
and for the rental of Ten Thousand Five Hundred Dollars 
($10,500) payable in installments of One Hundred Seventy- 
five Dollars ($175) on the 25th day of each month in ad¬ 
vance as the next ensuing month’s rental; t|iat said lease 
further provided that the lessees have the option of renew¬ 
ing the same for an additional period of five (5) years 
from the date of expiration of the first term on the same 
conditions and at the rental as provided therein, subject 
to the right of cancellation by the lessors of said renewal 
term upon sixty (60) days’ notice in writing to the lessees; 

the above property was leased to thei lessees to be 
3 used by them for the conduct thereon of a gasoline 

filling station and such similar lines of business con¬ 
nected with the usual and ordinary conduct of such busi¬ 
ness ; that a copy of the said lease is attached hereto marked 
‘Plaintiffs’ Exhibit A’ and is prayed to be jread and con¬ 
sidered as a part of this Bill of Complaint. 

8 . That the aforesaid lease has been since ijhe date of the 
execution thereof, and is now, in full force 4nd effect and 
the lessees are occupying the premises therein described 
and are conducting on the said property a gasoline filling 
station under and by virtue of the provisions of the said 
lease, having at all times paid the rental and performed all 
the conditions as therein provided. 

2—6535a 
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9. That a short time after the execution of the above 
mentioned lease, which was entered into by the plaintiffs 
upon the purchase by them of the gasoline filling station 
business located on the said leased premises, the volume of 
the gasoline aild oil business in the said station decreased 
materially due to competition from newly opened gasoline 
filling stations in close proximity to the gasoline station 
herein described, which filling stations were opened subse¬ 
quent to the execution of the aforementioned lease. Where¬ 
upon plaintiffs, seeking to increase the volume of their re¬ 
ceipts in order that they may save their business and be 
able to continue in the same at the location herein described, 
approached the defendants for written permission to en¬ 
gage in the off-sale alcoholic beverage business in addition 
to the gasoline filling station business at the location afore¬ 
said. The defendants refused to accede to the request of 
the plaintiffs! and withheld their written permission and 
consent thereto, whereupon plaintiffs decided to drop the 
matter and continued to conduct the gasoline business as 
theretofore. 

4 10. That thereafter, in, to wit, the early part of 

June, 1934, the defendants, having apparently recon¬ 
sidered the matter, caused their agent and attorney to ap¬ 
proach plaintiffs and inform them that the defendants will 
grant the desired permission and consent to the sale of 
alcoholic beverages on the said premises on certain condi¬ 
tions to be embodied in an agreement in writing to be exe¬ 
cuted by the plaintiffs and defendants. Whereupon, on, to 
wit, the 21st day of June, 1934, the said parties entered into 
the said written agreement under seal whereby permission 
was granted by the defendants to plaintiff Herman H. Sir- 
kis, without the payment by the plaintiffs of any additional 
rent, to engage in the sale on the said leased premises of 
alcoholic beverages pursuant to and under a license there¬ 
for to be secured by him from the proper authorities of the 
District of Columbia and of the United States Government; 
that the said consent and permission was granted by the 
defendant for a period of twelve (12) months from the 
aforesaid date, during which period the said Herman H. 
Sirkis and the co-plaintiffs were given the right and privi¬ 
lege of leasing from the defendants at a rental of Fifty 
Dollars ($50) per month for a term equal to and co-exten- 
sive with the term and renewal thereof as created in the 
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lease of December 23, 1933 hereinabove referred to, all the 
remainder of the property owned by the defendants and 
described in paragraph 6 of this Bill of Complaint except a 
strip of land thirty (30) feet wide (or deep as the term may 
be understood) in the rear of said lots and atj the extreme 
South end of the same, with a frontage of saifl thirty (30) 
feet on Eighteenth Street, Northeast, by the full depth of 
said lots; the said agreement further provided that the 
exercise of this right and privilege by the plaintiffs should 
be evidenced by sixty (60) days’ notice in writing to the de¬ 
fendants during which time the said defendants, at 
5 their own cost and expense, were to rerhove or cause 
to be removed all the buildings from the said addi¬ 
tional portion of the lots, including the frame building- 
located at the corner of Eighteenth Street and Benning 
Road, Northeast; that a copy of the said agreement is at¬ 
tached hereto marked 6 Plaintiffs’ Exhibit B’ ind is prayed 
to be read and considered as a part of this Bill !of Complaint. 

11. That thereafter, pursuant to the terms alid provisions 
of the aforesaid agreement and acting theijeon, plaintiff 
Herman H. Sirkis made due application to [the Alcoholic 
Beverage Control Board of the District of Columbia for a 
Retailer’s License Class ‘A’ for the sale by him for con¬ 
sumption off the premises of alcoholic beverages; that this 
application contained a duly executed and swf)rn statement 
of the owners of the property, the defendants [herein, to the 
effect that they were the true and actual dwners of the 
premises for which the permit was sought and that no 
manufacturer and wholesaler of beverages as defined by the 
Act of Congress of January 24, 1934, (other tpan the appli¬ 
cant) has any financial interest, direct or indirect, in the 
said premises; that said application contained a corporate 
surety bond as required by the Act of Congress aforesaid 
and was accompanied by the license fee of Seven Hundred 
and Fifty Dollars ($750) when filed; that thereafter, in due 
course, a license as aforesaid was issued by the said Alco¬ 
holic Beverage Control Board to plaintiff Herman H. Sir¬ 
kis for the sale by him at the said premises of alcoholic 
beverages as hereinabove stated. 

12. That thereafter, upon the receipt of the aforemen¬ 
tioned license, plaintiffs caused the store building located on 
the said concreted area to be remodeled so that a portion 
thereof could be used for the storage and sale! of automobile 
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accessories in connection with the conduct of their gasoline 
filling station business and the other portion of the 

6 said store could be used for the storage and sale of 
alcoholic beverages pursuant to the said license; 

plaintiff Herman H. Sirkis then proceeded to purchase a 
stock of alcoholic beverages and in due time he opened his 
liquor business at the above location; that in securing the 
above mentioned license, remodeling the premises and the 
purchase of stock as aforesaid plaintiff Herman H. Sirkis 
and his co-plaintiffs expended great sums of money, to wit, 
Two Thousand Dollars ($2000), all in reliance and acting 
upon the written agreement between themselves and the 
defendants as hereinabove set forth. Your plaintiffs fur¬ 
ther state that since opening the aforesaid liquor business, 
the two businesses have been conducted on the said prem¬ 
ises, and are being so conducted to this date. 

13. That thereafter, on, to wit, August 30, 1934, your 
plaintiffs, in accordance with the right and privilege given 
them in the aforementioned agreement of June 21, 1934, 
gave notice in writing to the defendants in the form of a 
letter addressed to them, wherein they stated that they de¬ 
sired to exercise said right and privilege of taking over the 
additional lots hereinabove described for the balance of 
their original term and the renewal thereof as contained in 
the original lease between the parties as aforesaid, at and 
for the monthly rental of Fifty Dollars ($50) as stipulated 
in the said agreement; they requested in the said written 
notice that the additional property be turned over to them 
at the expiration of the period of sixty (60) days, that is, on 
October 30, 1934, in compliance with the terms of the said 
written agreement, and stated that the defendants cause the 
frame building to be removed within the intervening period 
of sixty (60) days as theretofore agreed; that a copy of the 
aforesaid notice is attached hereto marked * Plaintiffs ’ Ex¬ 
hibit C’ and is prayed to be read and considered as a part 
of this Bill of Complaint. 

14. That shortly after giving the above notice to 

7 the defendants your plaintiffs were informed through 
the agent and attorney of the defendants that they 

desired a formal lease to be entered into for the rental of 
the said additional property. Your plaintiffs then caused 
a formal lease to be prepared embodying all the terms of 
the aforesaid written agreement, and, although deeming the 
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| 

said agreement in itself sufficient for the taking over of the 
said additional property, the said plaintiff nevertheless, for 
the accommodation of the defendants, submitted the said 

9 ' j 

formal lease to the defendants with the request that they 
execute the same and turn over possession of the property 
to the plaintiffs; that a copy of the said leasje is attached 
hereto marked ‘ Plaintiffs 7 Exhibit D 7 and is Ip rayed to be 
read and considered as a part of this Bill qf Complaint. 
Plaintiffs further state that the said lease \yas submitted 
by them to the defendants on, to wit, September 29, 1934, 
but that shortly thereafter the defendants notified plaintiffs 
that they were unwilling to sign the said lease bnd that they 
would not turn over the aforesaid property to the plaintiffs. 

15. That thereafter, to wit, October 29, 19j34, the plain¬ 
tiffs, through the said Herman H. Sirkis, made written 
demand in the form of a letter upon the said defendants 
for the premises aforesaid, enclosing therewith a certified 
check for Fifty Dollars ($50) as the first nionth’s rental 
in advance for the same as provided in the aforementioned 
written agreement; that said letter and check! were mailed, 
postage prepaid, by registered mail to the sa^d defendants 
but they declined and refused to accept said' letter and in 
due course the same was returned to the pjaintiffs; that 
shortly thereafter plaintiff Herman H. Sirkijs went to the 
residence of the defendants and personally tendered to 
them the said certified check and repeated h^s demand for 
the property, but the defendants refused tb accept said 
check and informed him that they will not! comply with 

the terms of the aforementioned agreement and that 
8 they will not turn over possession of the premises 
to the plaintiffs; that a copy of the aforesaid letter 
is attached hereto marked ‘Plaintiffs 7 Exhibit E 7 and is 
prayed to be read and considered as a pai}t of this Bill 
of Complaint. 

16. Plaintiffs allege that the remodeling of the brick 
store building of the defendants heretofore leased by them 
and the expenditure by the said Herman H. ^irkis of great 
sums of money in procuring a liquor licence and in the 
equipping and stocking up of the said liquor jbusiness were 
well known by the defendants and were done with the 
acquiescence and consent of the said defendants, who also 
knew that the said expenditures were incurred in reliance 
upon the terms of the written agreement aforementioned; 

3—6535a 
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that the said defendants resided at the time, and still reside, 
at 1737 Benning Road, Northeast, which is immediately to 
the east of the gasoline service station of the plaintiffs, 
and had at all times knowledge of the extent of plaintiffs’ 
expenditures and knowing thereof had acquiesced and con¬ 
sented to the same. Plaintiffs further state that the por¬ 
tion of the premises occupied by them at present fronts 
entirely on Benning Road, whereas a portion of the addi¬ 
tional lots which formed the subject of the aforesaid agree¬ 
ment are situated on the corner of Benning Road and 
Eighteenth Street, Northeast with an extensive frontage 
on both said 'streets; that the securing of the said corner 
area which is contiguous to the property on which their 
present business is located is of unusual and particular 
importance to the maintenance and continuation of their 
business in that it would enable plaintiffs to have driveways 
for the ingress and egress of automobiles on both said 
streets, and in order that they obtain the full benefit there¬ 
from it is necessary that the defendants be ordered to spe¬ 
cifically perform the terms of their agreement with plain¬ 
tiffs. Plaintiff Herman H. Sirkis further states that dur¬ 
ing the time in which he conducted his liquor business on 
the said premises he has built up and secured, at 
9 the expense of a great deal of time and effort, a 
clientele, trade, and good will in the sale and dis¬ 
tribution of alcoholic beverages in the package for the 
consumption by the purchasers off the premises, and that 
he has at all times in the store building large amounts of 
stock of various kinds of such beverages; that this business, 
clientele and good will is to a great extent due to and de¬ 
pendent upon the particular location occupied by the said 
business, and because of the value attached by reason of 
the foregoing to that particular location, and being desir¬ 
ous of maintaining, continuing, and retaining the good will 
and particular and unusual value attaching to his continu¬ 
ous occupancy of said premises for the purposes of the sale 
of alcoholic beverages as aforesaid, it is necessary that 
the defendants be ordered to specifically perform their 
aforementioned agreement, it being provided therein that 
upon the exercise by the plaintiffs of their option and privi¬ 
lege as aforesaid, their original lease would thereby be 
modified so that the said Herman H. Sirkis would have the 
right to conduct his liquor business on said premises along 
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with the gasoline business for the balance of the term 
created in said lease. 


Plaintiff Herman H. Sirkis further states tl}at on, to wit, 
November 15, 1935, he applied to the Alcoholic Beverage 
Control Board for the renewal of his aforesaid “Retailer’s 
Class A’ license for the year beginning with' February 1, 
1935, and ending on January 31,1936, which rdnewal license 
was granted to him at the further expense of,!to wit, Eight 
Hundred Dollars ($800), which license is now in full force 
and effect and by virtue of which he now conducts his busi¬ 
ness, as defendants well know. 

17. That under the terms and provisions of the lease 
between the parties hereto under datej of December 
10 23, 1933, by which they at present hol^ 1 the premises 

known as 1735 Benning Road, Northehst, the plain¬ 
tiffs can conduct a gasoline service station business only, 
and they are advised by counsel and therefore believe that 
the liquor business cannot be conducted thereon under the 
said lease, but that under the terms of the agreement of June 
21, 1934, the liquor business can be conducted for a period 
of twelve months from that date, which period will expire 
on June 21, 1935; however, upon the exercis^ of the privi¬ 
lege and option contained in the said last mentioned agree¬ 
ment and the payment of the rental stipulated therein for 
the additional property mentioned, the right and privilege 
of conducting a liquor business on said premises is thereby 
granted; that plaintiff Herman H. Sirkis, in opening his 
liquor business and expending the great sums of money 
therefor together with his time and efforts ib the building 
up of the same, relied solely upon the terms of the said 
agreement in that upon inducing the coplaintiffs to take 
up the option, he would have the privilege oij selling liquor 
on said premises for a period of approximately four and 
one-half (4%) years with a renewal period of five (5) 
additional years; that because of the attitbde of the de¬ 
fendants as hereinbefore stated in refusing to carry out 
and comply with the terms of their agreement, which was 
originally proposed by them and prepared by their coun¬ 
sel, and in reliance on which the said plaibtiffs changed 
their position to their detriment, your petitioners believe 
and allege that said defendants intend to defraud and de¬ 
prive them of the results of their labors apd investments 
and to violate and interfere with their rights in the prem- 
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ises, and they fear that unless assisted bv this Honorable 
Court, the said defendants will consummate the fraud upon 
the plaintiffs by ordering the said Herman H. Sirkis to 
discontinue the liquor business as aforesaid, and by order¬ 
ing cancellation of the lease of December 23,1933, thus 

11 depriving plaintiffs of their just and equitable occu¬ 
pation of the premises and of the businesses con¬ 
ducted thereon. 

18. That the lots which form the subject matter of this 
agreement are of peculiar and unique value to the plaintiffs 
due to their particular location adjoining to the property 
which they already lease for a long period of time, and it 
is to their particular advantage that this Honorable Court 
order the defendants to execute a lease of the same to the 
plaintiffs in accordance with the provisions and for the 
term and/or terms contained in the agreement of June 21, 
1934, as aforesaid. Plaintiffs further state that thev have 
no plain, complete, or adequate remedy at law and will be 
remediless in the premises unless this Honorable Court, by 
the process of injunction and decree of specific perform¬ 
ance of the agreement hereinabove referred to protects and 
safeguards their equitable rights. 

Wherefore, the premises considered, your complainants 
respectfully pray as follows: 

1 . That a Writ of Subpoena issue out of this Court 
against the said defendants and each of them, requiring 
them to appear herein on a day certain and answer the 
exigencies of this Bill of Complaint. 

2. That the Court issue an injunction pendente lite en¬ 
joining the defendants and their agents or attorneys from 
interfering with the liquor business of plaintiff Herman H. 
Sirkis and from taking any action whatever with a view of 
ordering or compelling or inducing the discontinuance of 
the said liquor business by said plaintiff during the pend¬ 
ency of this action or until further order of this Court. 

3. That, after appropriate hearing, the defendants be 

permanently enjoined from interfering with the 

12 liquor business of plaintiff Herman H. Sirkis and 
from taking any action whatever with a view of or¬ 
dering or compelling or inducing the discontinuance of the 
said liquor business by said plaintiff except under the terms 
and provisions of the lease between the parties. 
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4. That the Court issue and injunction pendente lite en¬ 
joining the defendants from interfering with Ifhe possession 
by the plaintiffs of premises located at 1735 Benning Road, 
Northeast, now under lease to said plaintiffs,ion account of 
the conduct thereon of the aforesaid liquor business, during 
the pendency of this action or until further order of this 
Court. 

5. That, after appropriate hearing, the defendants be 
permanently enjoined from interfering with i;he possession 
by the plaintiffs of premises located at 1735 penning Road, 
Northeast, during the term of their lease, on decount of the 
conduct thereon of the aforesaid liquor business, except 
under the terms and provisions of the said lease. 

6 . That the defendants herein be decreecj and ordered 

to specifically perform their written agreement with the 
plaintiffs and to execute a lease of the herpin mentioned 
property to the plaintiffs for the terms and Rentals herein¬ 
above set forth, under the direction of tljiis Honorable 
Court. I 

7. That the defendants herein be decreepl and ordered 
to turn over and transfer possession of thje hereinabove 
referred to property to the plaintiffs in thb condition in 
which they agreed to do in the said written agreement of 
June 21, 1934. 

8 . And for such other and further relief a? the nature of 
the case may require and to the Court majr appear meet 
and proper. 

HERMAN H. SIRKIS, 
HARRY SIRKIS, 
MITCHELL SIRKIS. 

13 District of Columbia, ss : 

We, Herman H. Sirkis, Harry Sirkis, and Mitchell Sirkis, 
being first duly sworn, on oath do depose ai(id say that we 
have read and are personally well acquainted with the facts 
stated in the foregoing and annexed Bill of Complaint by 
us subscribed and know the contents thereof; that the facts 
stated therein upon our personal knowledge are true and 
those stated as upon information and beliefj, we believe to 
be true. 

HERMAN |H. SIRKIS, 
HARRY SIRKIS, 
MITCHELL SIRKIS. 
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Subscribed and sworn to before me this 4th day of April, 
1935. 

[seal.] 1 C. D. RATCLIFFE, 

i ’ Notary Public, D. C. 

My commission expires June 15, 1936. 

JULIUS ARONOFF, 

Attorney for Petitioners . 

Plaintiff’s Exhibit A. 

Lease Agreement. 

This lease, made and entered into this 23rd day of De¬ 
cember, 1933, by and between Salvatore Stasulli and Gio- 
vina Stasulli, of the City of Washington, District of Colum¬ 
bia, hereinafter referred to as the lessors, parties of the first 
part, and Herman H. Sirkis, Harry Sirkis, and Mitchell 
Sirkis, of the City of Washington, District of Columbia, 
hereinafter referred to as the lessees, parties of the second 
part, witnesseth: 

That the lessors, in consideration of One Dollars ($1.00), 
current monev of the United States of America, to them in 
hand paid by the lessees, the receipt of which is hereby ac¬ 
knowledged, and also in consideration of the covenants, 
promises and agreements herein made and to be kept and 
performed by the lessees, have demised, leased, let and 
rented, and by these presents do demise, lease, let 
14 and rent unto the lessees, the entire concreted area 
located on premises 1735 Benning Road, Northeast, 
in the City of Washington, District of Columbia, together 
with all the buildings and appurtenances thereto belonging, 
the whole of which comprise a gasoline filling station, lo¬ 
cated as aforesaid, also an additional area immediately 
to the south of said concreted premises described afore¬ 
said, to the depth of twelve (12) feet, by the full length of 
said concreted area, for the term of five (5) years, com¬ 
mencing on the twenty fifth (25) day of May, 1934 and then 
ensuing and to be fully completed and ended on the twenty- 
fifth (25) day of May, 1939, at and for the rental of Ten 
Thousand Five Hundred Dollars ($10,500.00) payable in 
advance, without demand, in monthly installments of One 
Hundred and I Seventy five Dollars ($175.00) each on the 
25th day of each calendar month during said term. It is 
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understood, however, that the said lessees ghall have the 
option of renewing this lease for the term of; an additional 
five (5) years at and for the rental of Ten Thousand Five 
Hundred Dollars ($10,500.00), payable in advance, without 
demand, in monthly installments of One jHundred and 
Seventy five Dollars ($175.00) per month, on the 25th day of 
each calendar month during said term, provided that the 
said lessees shall give to the lessors notice in writing six 
(6) months next before the termination of the first five 
years tenancy of their acceptance of said option. 

In addition to the rights of cancellation, forfeiture or de¬ 
termination of the lease hereinafter expressed, the lessors 
reserve the right and privilege of cancelling this lease at 
any time after May 25, 1939, upon the giving of 60 days 
notice in writing of such intention, the said 60 days to be 
next immediately to the proposed cancellation. 

The said lessees shall have the right and option to 
15 purchase the hereinbefore described I real estate at 
the same price offered by any bona fide prospective 
purchaser, provided that they shall accept said terms of 
purchase within ten (10) days from the date of receipt of 
written notice to them, notifying them thereof. In event 
that they shall not accept said terms of purchase within 
said ten (10) days from receipt of said notice, the option 
and right of purchase shall become null and Void, and of no 
effect whatsoever. 

And the lessees, in consideration of the foregoing demise, 
do hereby covenant and agree that they h^ve taken, and 
by these presents do take and hold the hereinbefore de¬ 
scribed land and premises as tenants of the lessors for the 
term hereinbefore set forth; that they will |pay the afore¬ 
said rent for the whole term of this lease when and as the 
same shall become due and payable, without deduction and 
without any obligation on the lessors to make demand 
therefor; that they will not sub-let the said premises nor 
any portion thereof, nor transfer possession of said prem¬ 
ises nor of any portion thereof without the written consent 
of the lessors thereto being first had and jobtained; that 
they will not assign this lease or any portion of the term 
thereof without the written consent of the lessors thereto 
first had and obtained, as hereinbefore set f^rth; that they 
will pay all bills for water, gas and electricity used on said 
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premises herein demised during the term of this lease; that 
they will not in any manner remodel, change or alter the said 
demised premises or any of the fixtures or appurtenances 
thereof without the written consent thereto of the lessors 
being first had and obtained; that they will not commit 
waste nor suffer or permit waste to be committed upon 
the said demised premises, nor to any of the fixtures or 
appurtenances thereof; that they will not use or suffer nor 
permit the said demised premises or any part thereof 
16 to be used for any unlawful, disorderly or hazardous 
purpose; that they will not commit nor suffer nor 
permit any nuisance to be committed upon said demised 
premises or any part thereof; that they will not accumulate 
nor suffer nor permit any accumulation on said demised 
premises of any materials likely to become a nuisance or 
a menace to health or safety from fire or taht may be in 
violation of any law, ordinance or municipal regulations; 
that they will not do nor suffer nor permit any act to be 
done on said premises that will avoid or invalidate any 
policy of insurance against loss by fire on said demised 
premises or that will increase or tend to increase the rates 
for fire insurance on said premises; that they have no 
authority to incur any debt, obligation or charge against 
the lessors for or on account of the said demised premises, 
nor to create any lien nor to do any act that will create 
any lien on the said demised premises for any work done 
or materials provided for said premises; that they will not 
install any motor, dynamo or engine on the demised prem¬ 
ises, except as shall be necessary for the purposes for 
which said premises are demised, nor paint, cut, attach, 
erect or place any sign upon said premises, excepting let¬ 
tering upon windpws, without the consent thereto in writing 
of the lessors, and all motors, dynamos, engines and signs 
that may be permi.stted upon said premises shall conform 
in all respects to the municipal regulations governing the 
same, in force and effect at all times in the District of 
Columbia; that they will keep said premises in a clean and 
sanitary condition and in a state of good repair and that 
they will make all repairs thereto that may be necessary 
at their own cost and expense with the exception, however, 
of repairs to the roof of the building and such repairs to 
the plumbing and drain pipes that are not made necessary 
by the wilful act, negligence, omission, or want of care of 
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the lessees, their agents, servants, employees or as- 

17 signs; that they will use and occupy the said demised 
premises only as a gasoline filling station and such 

similar line of business connected with the u$ual and ordi¬ 
nary conduct of such business; that at the expiration of 
this lease they will deliver up the said demised premises 
in a clean and sanitary condition and in the like good order 
and repair in which they are now, ordinary wear, tear, 
damage by fire, storm, act of God, or a public enemy, as 
hereinafter provided only excepted. 

The lessors covenant and agree that if the lessees desire 
to sell and/or assign this lease, they will not unreasonably 
or arbitrarily withhold or refuse their written consent to 
such sale and/or assignment, provided the, proposed as¬ 
signee or assignees be, in their judgment, a person or per¬ 
sons of good character and reputation, financially respon¬ 
sible, belong to the Caucasian or white racle, and assume 
in writing all the obligations of this lease. 

It is hereby mutually covenanted and agreed by and be¬ 
tween the lessors and lessees that if the said demised prem¬ 
ises shall be slightly damaged by fire, storm,! act of God, or 
of public enemy, but not sufficiently to affect jthe reasonable 
occupancy thereof, the damage will be repaired by the les¬ 
sors at their own expense, within a reasonable time, but 
in the event of total destruction by fire, stoifm, act of God, 
or of public enemy, this lease shall cease ^nd determine, 
at the option of the lessees, to be exercised by notice in 
writing to the lessors and in such case the lessees shall be 
obligated to pay only such proportionate pajrt of the rental 
of said premises as shall have accrued to the date of the 
service of said written notice on the lessors, provided, 
however, that the said lessees shall have no bption to termi¬ 
nate this lease, as aforesaid, if the destruction of the de¬ 
mised premises shall have resulted from fire caused 

18 by any act, omission, negligence or ^ant of care of 
the lessees, their agents, servants, employees or as¬ 
signs, and provided further that nothing herein contained 
shall be construed as a covenant on the paift of the lessors 
to rebuild or restore the said demised premises in the event 
of their total destruction. 

It is hereby further mutually covenanted and agreed by 
and between the lessors and lessees that should any default 
be made in the payment of the aforesaid rbnt, for a period 
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exceeding fivei(5) days from tlie sate said rent becomes due 
and payable, as set forth herein, for the said demised 
premises, as aforesaid, although no demand shall have been 
made for the same, or should the lessees fail, neglect, refuse 
to keep and perform, or commit a breach of any of the 
covenants and agreements herein contained and by the 
lessees to be kept and performed, then, on each and every 
such case, at the option of the lessors, or those claiming 
under them, the said lessees ’ right of possession shall there¬ 
upon cease and determine and the lessors and those claim¬ 
ing under them shall have the right to re-enter and take 
possession of said demised premises without demand of 
possession of said premises or may proceed forthwith to 
recover possession of said demised premises by such proc¬ 
ess of law as may be in force in the District of Columbia at 
the time to regulate proceedings between landlords and 
tenants, the thirty days’ notice to quit and remove from 
said premises and all notice of intention to exercise said 
option or to re-enter upon said premises being hereby ex¬ 
pressly waived by the lessees. 

It is hereby further mutually covenanted and agreed by 
and between the lessors and the lessees that in the event of 
re-entry by the lessors by process of law or otherwise, as 
hereinbefore provided, that the lessees shall be and remain 
answerable for any and all damages, deficiency, or loss of 
rent w’hich the lessors may or shall sustain by such 
19 re-entry and that the lessors shall have full power 
and authority, and the same is hereby expressly re¬ 
served to them, and acceded to the- by the lessees, to re-let 
the said demised premises for the benefit of the lessees, or 
the lessors may, at thier option, declare this lease to be 
terminated and at an end. 

It is hereby further mutually covenanted understood and 
agreed by and between the lessors and lessees that should 
any breach be made of any covenant herein contained by 
the lessees, and action be taken by the lessors for the re¬ 
covery of the possession of the demised premises and a 
compromise or settlement thereof made, before or after 
judgment, this lease shall continue in effect and operation 
with like effect as though such breach had not been com¬ 
mitted or such action taken or such judgment entered. 

It is understood and agreed between the aforesaid lessors 
and lessees that the sum of One Thousand Dollars ($1000.00) 
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has been paid to the lessors by the lessees, the receipt of 
which is hereby acknowledged, in payment pf the last six 
(6) months’ rent of the term herein created, upon which the 
said lessors agree to pay the lessees interest at the rate of 
three (3) per cent per annum annually. That should the 
said lessees, for any reason whatsoever, quit the said 
premises before the expiration of the term herein created, 
that this sum of One Thousand Dollars ($1(^00.00) shall be 
refined by the lessors as liquidated damages for the said 
breach of said lease. 

It is further understood and agreed by ahd between the 
lessors and lessees that at the termination of the term 
herein created, the lessees shall have the right, and are by 
these presents authorized, to remove all fixtures, machinery 
and other property whatsoever, and it is hereby expressly 
agreed and provided that the same shall remain personal 
property, although in whatsoever mariner attached to 
20 the realty, which fixtures, machinery or other prop¬ 
erty the said lessees or one Samuel G. Allen, who 
originally caused the station to be installed and subse¬ 
quently sold the business to the lessees, sh^ll have placed, 
installed or caused to be installed upon said demised 
premises to aid in carrying on the purposed for which said 
property is herein demised, but that in the Removal of said 
fixtures, machinery and other property of [the lessees and 
of the said Samuel G. Allen, as aforesaid, the said lessees 
or their servants, agents or employees, shall not damage 
or in any other manner harm or injure the demised prem¬ 
ises, and that should the said demised premises be damaged 
by the acts of the lessees, their servants, agents or em¬ 
ployees, in removing said property described aforesaid, 
then the said lessors may prevent the sa^d lessees from 
removing said property until compensation has been made 
for said damage, which damage, if any, the said lessees 
hereby agree to pay upon demand by the lessors. 

It is further mutually understood and agreed by and be¬ 
tween the parties hereto that all covenants, stipulations, 
and agreements herein contained, shall be binding upon the 
survivors, executors, administrators, heirs, and assigns of 
all the parties hereto. 

In testimony whereof, the said parties pf the first and 
second part have hereunto set their hands and affixed their 
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seals on the day; and year first hereinabove written. Exe¬ 
cuted in triplicate. 

(Signed) SALVATORE STASULLI, [seal.] 

(Signed) GIOVINA STASULLI, [seal.] 

Parties of the First Part. 
(Signed) HERMAN H. SIRKIS, [seal.] 

(Signed) HARRY SIRKIS, [seal.] 

(Signed) MITCHELL SIRKIS, [seal.] 

Signed, sealed and deliver-d in the presence of: 

(Signed) A. BLAINE YORK, 

(Signed) JULIUS ARONOFF. 


21 District of Columbia, ss: 

I, Julius Aronofif, a Notary Public in and for the District 
of Columbia, do hereby certify that Salvatore Stasulli, 
Giovina Stasulli, Herman H. Sirkis, Harry Sirkis, and 
Mitchell Sirkis, parties to the within and foregoing lease 
bearing date on Decemeber 23, 1933, and hereto annexed, 
personally appeared before me in said District, the said Sal¬ 
vatore Stasulli, Giovina Stasulli, Herman H. Sirkis, Harry 
Sirkis, and Mitchell Sirkis, being personally well known to 
me as the persons who executed the said lease and acknowl¬ 
edged the same to be their act and deed. 

Given under my hand and seal this 23rd day of December, 
1933 

[notarial Seal.] (Signed) JULIUS ARONOFF, 

Notary Public , D. C . 


Copy of Agreement. 

Plaintiffs’ Exhibit B. 

Agreement 

This agreement, made this 21st day of June, 1934, by and 
between Salvatore Stasulli and Giovina Stasulli, husband 
and wife, of 1737 Benning Road, N. E., Washington, D. C., 
parties of the first part and Herman H. Sirkis, of the same 
city, party of the second part and Harry Sirkis and Mit¬ 
chell Sirkis, parties of the third part, witnesseth: 

Whereas, on the 26th day r of December, 1933, the first 
parties leased to the other said parties for a gasoline filling 
station and other similar lines of business connected with 
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the usual and ordinary conduct of such business, a certain 
portion of the premises located at 1735 Benjiing Road, N. E., 
Washington, D. C.; and 

Whereas, the said Herman H. Sirkis, without the pay¬ 
ment of additional rent desires, also, to engage in the 
22 sale of intoxicating liquors thereat, pursuant to a 
license to be procured from the Government of the 
United States and the authorities of the District of Columbia 
and to which the parties of the first and tjhird parts, have 
and by these presents do hereby consent on conditions 
hereinafter mentioned; and, 

i 

Whereas, in consideration of the granting to the second 
party and his acceptance of the privilege aforesaid, it is 
desired and agreed, by and between all thje parties hereto, 
that the parties of the second part and the parties of the 
third part, jointly, shall have the option hnd privilege, at 
any time within 12 months from date herepf, of leasing the 
premises known as 1737 Bennings Road according to the 
terms and conditions hereinafter mentioned. 

Now, therefore, in consideration of One Dollar and other 
valuable consideration, this day received,! it is understood 
and agreed by and between the parties hereto as follows: 


1. The said second party is to have the right and privi¬ 
lege, by complying, at all times, with the JLaws of the Dis¬ 
trict of Columbia in such cases made and (provided, of sell¬ 
ing or otherwise disposing of all sort^ of intoxicating 
liquors at the premises known as 1735 Benbing Road, N. E., 
included within the lease agreement hereinbefore men¬ 
tioned, without extra rental for a period of 12 months from 
date hereof. 

2. The parties of the second and third parts, jointly, are 
to have the right and privilege of leasing, ^t any time within 
12 months from date hereof—upon the giving of 60 days 
previous notice of intention so to do, at the rate of $50.00 
per month (thus ultimately making the aggregate rental for 
all the described premises the sum of $225.00 per month) 
payable in advance and/or otherwise on the same terms, 
conditions, limitations and tenure (plus the right to sell in¬ 
toxicating liquors) as are expressed in that certain lease 

‘agreement heretofore executed by the parties hereto 
23 as of December 26, 1933, covering the premises 
known as 1735 Benning Road, N. Ej, of said City, the 
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following described additional property: All of Lots, 804 
and 809, the latter also known as 803, of Square 4511 of the 
City of Washington, D. C., otherwise known as 1735 and 
1737 Benning Road, N. E., not heretofore leased and in¬ 
cluded within the lease agreement aforesaid, except a strip 
of land 30 feet wide (or deep as the term may be under¬ 
stood) beginning as far south on 18th street, north east 
and so as to be clear or exclude all alleys therefrom, ex¬ 
tending westward and paral-elZ to the back, or rear end, of 
said lots and premises, across the rear of all said premises 
to the -western extremity thereof. In the event the privilege 
hereby granted under this paragraph, is exercised by the 
parties of the second and third parts, first parties are to 
remove all buildings and other obstructions from off the 
said premises to be leased, at their expense, within the 60 
days aforesaid. 

3. It is further understood and agreed that nothing herein 
contained shall be deemed and considered as, in any way, 
altering, abridging, or otherwise disturbing the full force, 
effect and tenor of that certain lease agreement made, ex¬ 
ecuted and delivered by and between the parties hereto as 
of date December 26, 1933, the privileges hereby granted 
being mutually considered as either separate and apart and 
in addition to those in said lease agreement contained nor 
shall said second party have the right to transfer said 
liquor privilege, or use any more of said premises for that 
purpose, than is covered by the lease agreement referred to, 
-without the consent of the first parties, as in said lease 
provided. 

Witness, the following signatures and seals as of the day 


and date first within written. 

24 (Signed) SALVATORE STASULLI. 

[seal.] 

(Signed) 

GIOVINA STASULLI. 

[seal.] 

(Signed) 

HERMAN H. SIRKIS. 

[seal.] 

(Signed) 

HARRY SIRKIS. 

[seal.] 

(Signed) 

MITCHELL SIRKIS. 

[seal.] 

Witness: 
(Signed) 

A. BLAINE YORK. 



District of Columbia, 

City of Washington, ss: 

I, Julius Aronoff, a Notary Public in and for the District 
aforesaid, do hereby certify that Salvatore Stasulli and 
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I 

Giovina Stasulli, Ms wife and Herman H. Sirkis, Harry 
Sirkis and Mitchell SirMs, parties to the within and fore¬ 
going agreement dated June 21, 1934, and hereto annexed, 
personally appeared in my said District the s&id Salvatore 
Stasulli, Giovina Stasulli, Herman H. Sirkis, Harry Sirkis 
and Mitchell Sirkis, being personally well known to me as 
the persons who executed the said agreement land acknowl¬ 
edged the same to be their act and deed. 

I further certify that my commission as Rotary Public 
expires on the 30th day of October, 1936. Giyen under my 
hand and seal this 22nd day of June, 1934. 

(Signed) JULIUS AROjS T OFF, 
[notarial seal.] Notary Public, D. C . 

25 Plaintiffs’ Exhibit C. I 

Copy of letter. 

Washington, D. C. 

August 30, 1934. 

■ 

i 

Mr. Salvatore Stasulli, 

Mrs. Giovina Stasulli, 

1737 Benning Road, N. E., j 

Washington, D. C. 

Dear Sir and Madam : j 

In accordance with the terms of a certain written agree¬ 
ment dated June 21, 1934, between yourselves and the un¬ 
dersigned, whereby we are given, for valuable considera¬ 
tion, the option and privilege for a period of one year from 
the last mentioned date to lease from you hll of Lots 804 
and 809 (the latter also known as 803) ini Square 4511, 
known as premises 1735-1737 Benning Road, jtf. E., this city, 
not heretofore leased to us, except a strip of land 30 feet 
wide beginning as far south on 18th Street as your prop¬ 
erty extends, you are hereby notified that if is our desire 
to exercise the said option and we hereby give you the 
required 60 days’ notice in writing so that you may statfrt 
removing all buildings and other obstructions from off the 
premises hereby mentioned, at your own Expense within 
the said 60 days. 

Under the terms of the aforementioned Agreement you 
are to complete this work and have the property ready 
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for our occupancy within 60 days from the date hereof, 
whereupon our rent will be increased by $50.00 per month 
as stated in said agreement. 

Very truly yours, 

(Signed) HERMAN H. SIRKIS, 

(Signed) HARRY SIRKIS, 

(Signed) MITCHELL SIRKIS. 

26 Plaintiffs' Exhibit D. 

Lease Agreement. 

This Lease, made and entered into this — day of-, 

1934, by and between Salvatore Stasulli and Giovina Sta- 
sulli, husband and wife, of 1737 Benning Road, N. E., of 
the City of Washington, District of Columbia, hereinafter 
referred to as the lessors, parties of the first part, and 
Herman H. Sirkis, Harry Sirkis, and Mitchell Sirkis, of 
the same City and District, hereinafter designated as les¬ 
sees, parties of the second part, witnesseth: 

That the lessors, in consideration of One Dollar ($1.00) 
current money of the United States of America, to them 
in hand paid by the lessees, the receipt of which is hereby 
acknowledged, and also in consideration of the covenants, 
promises and agreements herein made and to be kept and 
performed by the lessees, have demised, leased, let and 
rented, and by these presents do hereby demise, lease, let 
and rent unto the lessees the following described property: 
All of lots 804 and 809 (the latter also known as lot 803) 
of Square 4511, of the City of Washington, District of Co¬ 
lumbia, not heretofore leased and included within the lease 
agreement entered into between the parties hereto and 
which is in full force and effect on the date of these pres¬ 
ents, except a strip of land 30 feet wide (or deep as the 
term may be understood) beginning as far south on 18th 
Street, Northeast, and so as to be clear or exclude all alleys 
therefrom, extending westward and parallel to the back, 
or rear end, of said lots or premises, across the rear of 
all said premises to the western extremity thereof. The 
h-rein described property is hereby leased to the lessees 
for a period commencing on October 30,1934, and then next 
ensuing and to be fully completed and ended on the 25th 
day of May, 1939, at and for the rental of Two Thousand 
Seven Hundred and Fifty Dollars ($2,750), (subject to 
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minor adjustments as to actual time of occupancy), 

27 payable in advance without demand, it monthly in¬ 
stallments of Fifty Dollars ($50.00) I each on the 

25th day of each and every calendar montli during said 
term. It is understood however that the said lessees shall 
have the option of renewing this lease for the term of an 
additional five (5) years at and for the rehtal of Three 
Thousand Dollars ($3,000.00), payable in advjance, without 
demand, on the 25th day of each calendar tuonth during 
said renewal term, provided that the said i lessees shall 
give to the lessors notice in writing six (6) months before 
the termination of the first term of their Acceptance of 
said option. 

It is hereby understood and agreed between the parties 
hereto that the lessors are to remove all buildings and other 
obstructions from off the said premises herein leased, at 
their own expense, by October 30,1934, the 60 days’ written 
notice to them provided in that certain agreement entered 
into between these parties on June 21, 1934| a7iving been 
duly given by the lessees on August 30,1934. ! 

It is further understood and agreed by and between the 
parties hereto that Herman H. Sirkis, a party to this agree¬ 
ment, shall have the right and privilege during the term 
hereof and the ren-wal provided hereinabove, by comply¬ 
ing, at all times, with the laws of the District of Columbia 
in such cases made and provided, of selling or otherwise 
disposing of all sorts of intoxicating liquors at the prem¬ 
ises known as 1735 Benning Road, N. E., included within 
the premises heretofore leased to the lessees by the lessors 
herein, without the payment of extra rental i|or said privi¬ 
lege. 

It is further understood and agreed by anjl between the 
parties hereto that the premises herein leased are to be 
held by the lessees on the same terrAs, conditions, 

28 limitations and tenure (plus the right jto sell intoxi¬ 
cating liquors) as are expressed in thaf; certain lease 

agreement heretofore executed by the parties! hereto on the 
23rd day of December, 1933, covering the premises known 
as 1735 Benning Road, N. E., Washington, District of 
Columbia. 


It is further understood and agreed by anp between the 


parties hereto that nothing herein contained shall be 
deemed and considered as, in any way, altering, abridging, 
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or otherwise disturbing the full force, effect and tenor of 
that certain lease agreement made, executed and delivered 
by and between the parties hereto as of date December 
23, 1933, the privileges hereby granted and the lease herein 
made being mutually considered as either separate and 
apart and in addition to those in the said lease agreement 
contained nor shall said Herman H. Sirkis have the right 
to transfer the said liquor privilege, or use any more of 
said premises for that purpose, than is covered by the lease 
agreement referred to, without the consent of first parties, 
as in said lease provided. 

In testimony whereof, the said parties of the first and 
second part h&ve hereunto set their hands and affixed their 
seals on the day and year first hereinabove written. This 
lease is in triplicate. 

-, [seal.] 

-, [seal.] 

Parties of the First Part . 

-, [seal.] 

-, [seal.] 

-, [seal.] 

Parties of the Second Part . 

29 Plaintiffs’ Exhibit E. 


Copy of letter. 

! 1735 Benning Road, N. E., 

Washington, D. C., 

1 October 29, 1934. 

Mr. Salvatore Stasulli, 

Mrs. Giovina Stasulli, 

1737 Benning Road, N. E., 

Washington, D. C. 

Dear Sir and Madam : 

On behalf of myself and my associates, Messrs. Harry 
and Mitchell Sirkis, I am enclosing herewith a certified 
check for $50.00 representing payment of the first month’s 
rent for all of lots 804 and 809 not previously leased by us, 
except a strip of 30 feet in the rear of said lots, in accord¬ 
ance with our agreement of June 21, 1934, and in compli¬ 
ance with our notice to you with regard to said agreement 
dated August 30, 1934. 
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_ i 

We trust that you will turn over the property mentioned 
to us upon receipt of this check. 

Very truly yours, 

SIRKIS BROTHERS, 
By (Signed) HERMAN HL SIRKIS. 

HERMAN H. SIRKIS. 

Defendants’ Motion to Dismiss Bill. 

Filed April 16, 1935. ! 


Now come' the defendants and move the Codrt to dismiss 
the bill for the following reasons: 

1. No facts are alleged which constitute | an equitable 
cause of action. 

2. There are no allegations that the proposed lease 
30 (Paragraph 14 of the bill and Exhibit D) of Sep¬ 
tember 29, 1934 was a compliance with the agree¬ 
ment of June 21, 1934; the comparison of the two docu¬ 
ments clearly shows that the lease grants rights not granted 
or promised in the agreement, one of such rights being the 
privilege of dispensing liquor on the premises 1737 Ben- 
nings Road, N. E. 

3. There is no allegation of a tender or a pluly executed 
proposed lease nor allegations of willingness j;o sign a lease 
in accordance with the contract of June 21, 1934. 

4. The bill alleges the plaintiffs have violated the lease 
of December 23, 1933 since the execution of the agreement 
of June 21, 1934 by alleging that it is doing I another busi¬ 
ness not permitted thereunder and thereby the plaintiffs 
come with dirty hands seeking equity. 

RAYMOND M. HUDSON, 

MINOR HUDSON, 

A. BLAINE YORK, 

Attorneys for\ Defendant. 

Joint and Separate Answers of Salvatorel Stasulli and 

Giovina Stasulli. 


Filed April 17,1935. 


The defendants, Salvatore Stasulli and Gipvina Stasulli, 
without waiving their motion to dismiss heretofore filed 
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but relying 1 , and insisting on same, for answer to the bill of 
complaint filed against them herein, say: 

1-6. The defendants admit the allegations of Paragraphs 
1 to 6 of the bill. 

7. The defendants admit the allegations of Paragraph 7 
of the bill except the conclusions of the pleader. 

8. The defendants admit the allegations of Paragraph 8 

of the bill. 

31 9. The defendants have not sufficient knowledge to 
admit or deny the allegations of Paragraph 9 of the 

bill but require proof thereof by the plaintiffs. 

10. The defendants admit the allegations of Paragraph 
10 of the bill where they do not vary or contradict the terms 
of the agreement of June 21, 1934 filed as Exhibit “B” 
with that paragraph and the defendants deny the conclu¬ 
sions of the pleader. 

11. The defendants admit the allegations of facts in 
Paragraph 11 of the bill. 

12. The defendants did not know until the filing of the 
bill that the plaintiffs "were using part of the premises “for 
the storage and sale of automobile accessories” which is 
in violation!of the terms of the lease and agreement and 
would not be permitted by the defendants; had defendants 
known of such unauthorized use of the premises they would 
have taken proceedings to prevent same. 

13. The defendants admit the allegations of fact in Para¬ 
graph 13 of the bill but deny the conclusions of the pleader. 

14-15. The defendants in answer to Paragraphs 14 and 15 
of the bill state that the true facts are that on September 
10, 1934 the defendants prepared the lease in accordance 
■with the contract of June 21, 1934 and the notice there¬ 
under and submitted it to the plaintiffs and thereupon the 
plaintiffs and their attorney and the defendants and their 
attornev went over the same and then the attornev for 
the plaintiff made suggested changes winch the defend¬ 
ants agreed to, but then the plaintiffs’ attorney demanded 
other changes, one, to-wit, being that they be given per¬ 
mission to use the property for the storage, sale, repair 
and maintenance of automobiles and complete service for 
automobiles and, in effect, to permit the bringing in, 

32 storage and tearing dovm of second-hand automo¬ 
biles for the purpose of getting separate parts, thus 

creating practically a junk shop and a nuisance. 
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To this demand and others in excess of the contract of 
June 21, 1934 which the plaintiffs demanded the defendants 
refused to accede. Thereupon on September 17, 1934 the 
defendants re-wrote the said lease under the contract of 
June 21, 1934 containing the above mentioned suggestions 
of the plaintiffs to which the defendants had jacceded but 
did not contain the other requests of the plaintiffs, which 
were in excess of the agreement of June 21,1934 and the de¬ 
fendants executed and acknowledged the said lease and ten¬ 
dered it to the plaintiffs, a copy of which leasp is herewith 
filed as defendants’ Exhibit “1” to this answer and prayed 
to be taken and read as a part thereof. 


The plaintiffs refused to accept this lease, defendants’ 
Exhibit “1”. A few days thereafter, the plaintiffs pre¬ 
sented the defendants with a carbon copy of a proposed 
lease which was not in accordance with the Agreement of 
June 21, 1934 and which was in violation of said agreement 
by allowing the sale of liquor, not only on 1735 Bennings 
Road, N. E. but also on 1737 Bennings Road, jtf. E., and it 
also contained other provisions contrary to and in violation 
of the said agreement; for these reasons the defendants re¬ 
fused to agree to the proposed lease; there is some differ¬ 
ence between this proposed lease as tendered by the plain¬ 
tiffs and plaintiffs’ Exhibit “D”; the defendants deny that 
the plaintiffs’ Exhibit “D” was ever offered to them; the 
defendants all along had been urging the plaintiffs to come 
to some decision so as to enable the defendants to move 
their house off of 1737 Bennings Road, N. E. ^nd when the 
defendants refused to accept the proposed lease tendered 
by the plaintiffs mentioned above, which is in viola- 
33 tion of the agreement of June 21, 1934, the defend¬ 
ants understood from the plaintiffs that the plain¬ 
tiffs then and there abandoned the option uijder the con¬ 
tract of June 21,1934 and any and all right to pxercise same 
and that the defendants were relieved frorp the terms 


thereof; the defendants state that about the last of October 
a registered letter was brought to their plac4, which may 
have been from the plaintiffs but the defendants were not 
willing to receive it without advice of counsel and the de¬ 
fendants did not know what was in it or that any money or 
check was in it and the defendants having bepn led by the 
plaintiffs to believe that all rights of the option had been 
revoked and abandoned and terminated, the defendants did 
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not care to enter into any negotiations which might be held 
looking to a new option; some days thereafter one of the 
plaintiffs tendered the defendants a check for $50.00, but the 
defendants refused to accept same. 

16. The defendants have not sufficient knowledge to ad¬ 
mit or deny the allegations of Paragraph 16 of the bill as to 
the amount of money expended but do not believe it was a 
large amount and demand strict proof of all of same. 

The defendants also call for strict proof of the alleged 
trade and good will built up and established, and the de¬ 
fendants, in denial that such a condition developed, allege 
that tliev are informed and believe and so charge that the 
plaintiffs have negotiated and/or are negotiating for the 
sale of their filling station equipment and business to a 
party or parties who would not take or care for the liquor 
business and accordingly the plaintiffs do not put much 
value on said liquor business or good will. 

The defendants further allege that plaintiff Herman H. 
Sirkis obtained a liquor license from February 1, 
34 1935 to January 31, 1936 without the knowledge or 

consent of the defendants and they are informed that 
the law requires such knowledge and consent to be filed 
with the Alcoholic Beverage Control Board. 

17. The plaintiffs admit that under the lease of Decem¬ 
ber 23, 1933 they 4 ‘can conduct a gasoline service station 
business only” but the lease states “they would use and 
occupy the said premises only as a gasoline filling station 
and such similar line of business connected with the usual 
and ordinary conduct of such business” which does not in¬ 
clude a general automobile business, a repair business, a 
garage business or a junk yard, which would be a nuisance ; 
the defendants deny that they have done anything to injure 
or damage the plaintiffs but state that the plaintiffs them¬ 
selves abandoned, revoked and cancelled all rights they 
had for an option for another lease under the agreement of 
June 21, 1934 and that after the plaintiffs refused to ac¬ 
cept the proposed lease tendered by the defendants on Sep¬ 
tember 17, 1934 and after the defendants refused to accept 
the unauthorized and improper lease tendered by the plain¬ 
tiffs some days thereafter for the reasons stated above, the 
plaintiffs knew that they had led the defendants to believe 
that the plaintiffs had abandoned, revoked, and cancelled 
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all rights to a renewal lease by their acts and they knew 
that the defendants, because of such knowledge, did not re¬ 
move their residence from 1737 Bennings Rojad, N. E. as 
was provided for under the agreement of Jtme 21, 1934. 
The defendants’ residence was right next toj the office of 
the plaintiffs and the plaintiffs had full knowledge that no 
efforts were being made looking to the removal of the said 
residence of the defendants; that prior to September 17, 
1934, the date that the defendants tendered the| proper lease 
to the plaintiffs, the defendants had expended time and 
large sums of money in preparation, plans add architect’s 
fees for removing the said residence and re-establishing it 
as provided under the said agreement of Jun^ 21, 1934 in, 
to-wit, the sum of $500.00, which the defendants are entitled 
to recover from the plaintiffs. 

35 18. The defendants deny the conclusions of the 

pleader stated in Paragraph 18 of thd bill and the 
defendants deny that the plaintiffs have any cause of ac¬ 
tion, but if they had a cause of action, defendants state that 
it would be in an action at law; the defendants state that 
prior allegations in this answer show that jthe plaintiffs 
did not put much value on their lease or proposed lease 
as they have sold or are selling their rights, j 

These defendants, having fully answered, jpray that the 
bill may be dismissed at the cost of the plaintiffs and the 
defendants be given a judgment against the plaintiffs for 
$500.00 and costs. 

SALVT STASULLI. 
SALVATORE STASULLI. 
GIOVINA STASULLI. 
GIOVINA STASULLI. 

i 

RAYMOND M. HUDSON, 

MINOR HUDSON, 

A. BLAINE YORK, 

Attorneys for Defendants . 

• . 

District of Columbia, To-wit: 

We, Salvatore Stasulli and Giovina Stasufli, being first 
duly sworn, depose and state that we are the defendants 
in our foregoing joint and separate answer and that the 
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facts stated therein are true to the best of our knowledge, 
information, and belief. 

SALVTR STASULLI. 

SALVATORE STASULLI. 

GIOVINA STASULLI. 

GIOVINA STASULLI. 

Subscribed and sworn to before me this 16th day of 

Ar>ril 

[seal. ]* I MAUDE P. HUDSON, 

Notary Public for D. C. 

36 Defendants’ Exhibit No. 1. 

Lease Agreement. 

This Lease, made this the 17th day of September, 1934, 
by and between Salvatore Stasulli and Giovina Stasulli, his 
wife—individually and as husband and wife—of Washing¬ 
ton, D. C., hereinafter referred to as lessors, parties of the 
first jjart, and Herman H. Sirkis, Harry Sirkis and Mit¬ 
chell Sirkis, of the same place, hereinafter referred to as 
lessees, parties of the second part, witnesseth: 

Whereas, under date of December 23, 1933, the lessors 
leased and demised unto lessees for a gasoline filling sta¬ 
tion and other similar lines of business connected with the 
usual and ordinary conduct of such business, the then con¬ 
creted area of Lot 809, Square 4511 of Washington, D. C., 
plus an additional strip of land, 12 feet in depth, immedi¬ 
ately adjacent to said concreted area on the south, running 
the full length thereof, together with the service buildings 
thereon situated; and, 

Whereas, by written agreement of all the parties hereto 
of date June 21, 1934, said lease agrement was so enlarged 
as to permit said Herman H. Sirkis to engaged in the sale 
of intoxicating liqrors thereon, without payment of addi¬ 
tional rental for a period of 12 months from said date and, 
also, granting to the lessees herein the option of leasing 
an additional portion of Lots 804 and 809, said square, at 
any time within 12 months from said last mentioned date, 
upon payment to lessors an additional rental of $50 per 
month for the unexpired tenure of said original lease (plus 
the right to sell liquor), together with the right and duty 
of the lessors to remove the dwelling house, and out-houses 
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therewith connected, within 60 days of notice so to do; 
and, 

Whereas, agreeable to lessors, the lessees have given 
notice thus required and, to avoid confusion, the lessors 
and the lessees desire hereby to merge or consolidate all 
prior agreements resepceting the use and occupation of all 
said premises and have this lease supercede said agree¬ 
ments. 

Now therefore, the lessors in consideration of One Dol¬ 
lar, current money of the United States, to ^hem in hand 
paid by lessees, receipt of which is hereby Acknowledged, 
and in consideration, also, of the covenants, promises and 
agreements herein made and to be kept and (performed by 
the lessees, have leased, let, demised and rbnteZ and, by 
these presents, do lease, let, demise and rent junto said les¬ 
sees, all of Lots 804/ and 809 of Square 4511, City of Wash¬ 
ington, District of Columbia, together witp the service 
buildings connected therewith, save and except a strip of 
land, 30 feet wide or deep, as the term may tie understood, 
beginning as far south on Lot 804 on 18th j Street, N. E. 
so as to be clear of and exclude all alleys therefrom, extend¬ 
ing westward and parallel to the lower line, jor south line, 
of said Lot 804 and across the same to the western extrem¬ 
ity thereof, together with the existing dwelling and out¬ 
houses of the lessors which the lessors reserve the right 
and agree to remove on or before October 29, 1934) for a 
term of 5 years which began May 25, 1934 an^ is to end on 
May 25, 1939, at and for the rental of $10(500 (less the 
rentals received by lessors since May 25, 1934), payable 
in advance, without demand, in monthly installments of 
$175, each on the 25th of each caland^r month dur- 
37 ing said term. And when said dwelling and out¬ 
houses are removed and possession of said premises 
are given the lessees, the latter are to pay to the lessors 
an additional rental of $2750, payable ip advance in 
monthly installments of $50 to be so adjusted between the 
parties hereto as to become payable on the 25th day of 
each calender month during the remainder |of said term. 

i 

It is understood, however, that the lessees shall have 
the option of re-newing this lease for the term of an addi¬ 
tional five years at and for the rental of $1(3,500 payable 
in advance, without demand, in monthly installments of 
$225 per month, on the 25th day of each calander month 
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during said term, provided that the said lessees shall give 
to the lessors 1 notice in writing six months next before the 
termination of the first five years tenancy of their accept¬ 
ance of said option. 

It is further understood and agreed that in addition to 
the rights of cancellation, forfeiture and determining of 
this lease, hereinafter^ expressed, the lessors reserve the 
right and privilege of cancelling this lease at any time after 
May 25, 1939 upon giving of 60 days’ notice in writing of 
such intention; the said 60 days to be next immediately to 
the proposed cancellation. 

The said lessees shall have the right and option to pur¬ 
chase the hereinbefore described real estate at the same 
price offered by any bona fide prospective purchaser, pro¬ 
vided that they shall accept said terms of purchase within 
ten days from the date of receipt of written notice by them, 
notifying them thereof. In the event that thev shall not 
accept said terms of purchase within said ten days from 
receipt of said notice, the option right of purchase shall 
become null and void and of no effect whatsoever. 

And the lessees, in consideration of the foregoing demise, 
do hereby covenant and agree that they have taken and 
by these presents do take and hold the hereinbefore de¬ 
scribed land and premises as tenants of the lessors for the 
term hereinbefore set forth; that they will pay the aforesaid 
rent for the whole term of this lease when and as the same 
shall become due and payable, without deduction and with¬ 
out any obligation on the lessors to make demand there¬ 
for; that they will not sub-let the said premises, nor any 
portion thereof, nor transfer possession of said premises 
nor any portion thereof without the written consent of the 
lessors thereto being first had and obtained; that they will 
not assign this lease or any portion of the term thereof 
without the written consent of the lessors thereto being 
first had and obtained, as hereinbefore set forth; that they 
will pay all bills for vrater, gas and electricity used on said 
premises herein demised during the term of this lease; 
that they will not, in any manner, re-model, change or alter 
the said demised premises or any of the fixtures or appur¬ 
tenances thereof without the written consent thereto of the 
lessors being first had and obtained; that they will not 
commit-waste, nor suffer, nor permit waste to be com¬ 

mitted upon the demised premises nor to any of the fixtures 
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or appurtenances thereof; that they will not use or suffer 
nor permit the said demised premises, or any part thereof, 
to be used for any unlawful, dis-orderly or hazardous pur¬ 
pose ; that they will not commit nor suffer nc)r permit any 
nuisance to be committted upon the said demised premises, 
or any part thereof; that they will not acjmmuoZte nor 
suffer nor permit any accumulation on said demised prem¬ 
ises of any materials likely to become a fiuisance or a 
menace to the health or safety frond fire or that 
38 may by in violation of any law, ordinance or munici¬ 
pal regulations; that they will not db, nor suffer, 
nor permit any act to be done on said premises that will 
avoid or invalidate any policy of insurance against loss by 
fire on said demised premises; or that will increase or tend 
to increase the rates for fire insurance on said premises; 
that they have no authority to incur any debtj or obligation 
or charge against the lessors for or on account of said de¬ 
mised premises nor to create any lien nor to do any act 
that will create any lien upon said demised premises for 
any work done or materials provided for said premises; 
that they will not install any motor, dynamo or engine on 
the demised premises except as shall be necessary for the 
purposes for w’hich said premises are demised nor paint, 
cut, attach, erect or place any sign upon said! premises ex¬ 
cept lettering on windows, without the consent thereto in 
writing by the lessors and all motors, dyndmos, engines 
and signs that may be permitted upon said premises, shall 
conform in all respects to the municipal regulations gov¬ 
erning the same, in force and effect at all times in the 
District of Columbia; that they will keep said premises in 
a clean and sanitary condition and in a state df good repair 
and that they will make all repairs thereto that may be 
necessary at their own cost and expense with the excep¬ 
tion, however, of repairs to the roof of the building and 
such repairs to the plumbing and drain pipes that are not 
made necessary by the wilful act, negligenc<j, omission or 
want of care of the lessees, their agents, servants, em¬ 
ployees or assigns; that they will use and occupy the the 
demised premises only as a gasoline filling station and 
such similar lines of business connected w^th the usual 
and ordinary conduct of such business and for the purpose 
of selling intoxicating liquors thereon, eitjher thru the 
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lessees jointly or severally, so long as such sales are not in 
violation of the laws of the District of Columbia or any 
ordinance or regulation made pursuant thereto; that at 
the expiration of this lease they will deliver up the said 
demised premises in a clean and sanitary condition and in 
the like good order and repair in which they now are—or¬ 
dinary wear, tear, damage by fire, storm, act of God or 
Public Enemy, as hereafter provided, only excepted. 

The lessors covenant and agree that if the lessees desire 
to sell or assign this lease, they will not unreasonably or 
arbitrarily, with-hold or refuse their written consent to such 
sale and/or assignment, provided the proposed assignee or 
assignees be, in lessors judgment, a person or persons of 
good character and reputation, financially responsible, be¬ 
long to the Caucasian or White race, and assume in writing, 
all of the obligations of this lease. 

It is hereby mutually covenanted and agreed by and be¬ 
tween the lessors and lessees that if the said premises shall 
be slightly damaged by fire, storm, Act of God, or the Public 
Enemy, but not sufficiently to effect the reasonable occupancy 
thereof, the damage will be repaired by the lessors at their 
own expense, within a reasonable time, but in the event of 
total destruction by fire, storm, Act of God or the Public 
Enemy, this lease shall cease and determine, at the option 
of the lessees, to be exercised by notice in writing to the 
lessors and in such case the lessees shall be obligated to pay 
only such proportionate part of the rental for said premises 
as shall have accrued to the date of the service of the said 
written notice on the lessors; provided, however that the 
lessees shall have no option to terminate the lease, as afore¬ 
said, if the destruction of the demised premises shall have 
resulted from fire caused by any act omission or negligence 
or want of care of the lessees, their agents, servants, 
39 employees or assigns and provided, further, that 
nothing herein contained shall be construed as a 
covenant on the part of the lessors to rebuild or restore the 
said demised premises in the event of their total destruction. 

It is hereby further mutually covenanted and agreed by 
and between the lessors and the lessees that should any de¬ 
fault be made in the payment of the aforesaid rent for a 
period exceeding 5 days from the date said rent becomes due 
and payable, as set forth herein, for the said demised prem¬ 
ises as aforesaid, although no demand shall have been made 
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for the same or should the lessees fail, neglect or refuse to 
keep and perform or commit a breach of any of the cove¬ 
nants and agreements herein contained and tjy the lessees 
to be kept and performed, then and in each abd every such 
case, at the option of the lessors, or those claiming under 
them, the said lessees’ right of possession shhll thereupon 
cease and determine and the lessors, and tllose claiming 
under them, shall have the right to re-enter and take posses¬ 
sion of said demised premises without demand of the pos¬ 
session of said premises, or may proceed forthwith to re¬ 
cover pos-ession of said premises by such process of law as 
may be in force in the District of Columbia, ajt the time, to 
regulate proceedings between Landlords and| tenants—the 
thirty days notice to quit and remove from $aid premises 
and all notice of intention to exercise said option, or to re¬ 
enter upon said premises being hereby expressly waived by 
the lessees. 

It is further, hereby, mutually covenanted hnd agreed by 
and between the lessors and the lessees, that iii the event of 
re-entry by the lessors by process^ of law or otherwise, as 
hereinbefore provided, that the lessees shall be and remain 
answerable for any and all damages, deficiency or loss of 
rent which the lessors may or shall sustain by such re-entry 
and that the lessors shall have full power atid authority, 
and the same is hereby expressly reserved, to them and ac¬ 
ceded to them by the lessees, to re-let the said demised 
premises for the benefit of the lessees; or, th$ lessors may, 
at their option, declare this lease to be terminated and at 
an end. 

It is further, hereby, mutually covenanted, understood 
and agreed by and between the lessors and thq lessees, that 
should any breach be made of any covenant, herein con¬ 
tained, by the lessees and action be taken by t|he lessors for 
the recovery of the possession of the demised [premises and 
a compromise or settlement thereof made before, or after, 
judgment, this lease shall continue in effect and operation 
with like effect as though such breach had riot been com¬ 
mitted or such action taken or such judgment entered. 

It is understood and agreed between the aforesaid lessors 

and lessees that the sum of $1000. which has been pawd to 

the lessors in connection with the lease executed bv them to 

«/ 

the lessees on December 23,1933, for which tips lease is sub¬ 
stituted, is, has been and will be held by lessors in payment 
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of the last six-months rent of the term hereby created upon 
which the said lessors agree to pay the lessees three per 
cent interest per annum annually; that should the said 
lessees, for any reason whatsoever, quit the said demised 
premises before the expiration of the term herein created, 
that this sum of $1000. shall be retained by the lessors as 
liquidated damages for said breach of said lease. 

40 It is further understood and agreed by and be¬ 
tween lessors and lessees that at the termination of 
the term herein created, and/or the renewal thereof, the 
lessees shall have the right, and are by these presents au¬ 
thorized, to remove all fixtures, machinery and other prop¬ 
erty whatsoever and it is hereby expressly agreed and pro¬ 
vided that the same shall remain personal property, al¬ 
though in whatever manner attached to the realty, which 
fixtures, machinery and other property, the said lessees or 
one Samuel G. Allen, who originally caused the station to 
be installed and subsequently sold the business to the les¬ 
sees, shall have placed, installed or caused to be installed 
upon said demised premises to aid in carrying on the pur¬ 
poses for which said property is herein demised; but that 
in the removal of said fixtures, machinery and other prop¬ 
erty of the lessees and of the said Samuel G. Allen, as afore¬ 
said, the said lessees, or their servants, agents or em¬ 
ployees, shall not damage or in any manner harm or injure 
the demised premises and that should the said demised 
premises be damaged by the acts of the lessees, their serv¬ 
ants, agents and employees, in removing said property, de¬ 
scribed aforesaid, then the said lessors, may prevent the said 
lessees from removing said property until compensation is 
made for said damage, which damage, if any, the said 
lessees hereby agree to pay upon demand by the lessors. 

It is further mutually understood and agreed by and be¬ 
tween the parties hereto, that all covenants, stipulations 
and agreements herein contained shall be binding upon the 
survivors, executors, administrators, heirs and assigns of 
all the parties hereto. 

In Testimony Whereof, the said parties of the first and 
second parts have hereunto set their hands and affixed their 
seals on the day and year first herein written and in 
triplicate. 

(Here follows photolithograph, folio 40%-) 
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41 My commission as Notary Public expires on the — 

day of-, 19—. 

My Commission Expires March 21, 1939. 

Notary Public, D. C. 

Decree for Preliminary Injunction, 

Filed April 20,1935. | 

* * # * * * * 

This cause, coming on to be heard upon the plaintiffs’ 
motion for a preliminary injunction, and, having been 
argued by counsel and considered by the Court,j it is, by the 
Court, this 20th day of April, A. D. 1935, ! 

Adjudged, ordered, and decreed, that the saii motion for 
a preliminary injunction filed by the plaintiffs be, and the 
same is hereby, granted; and it is further 

Adjudged, ordered, and decreed, that the said defendants 
and each of them be and they are hereby enjoined and re¬ 
strained from interfering with the conduct of an off-sale 
liquor business by plaintiff Herman H. Sirkis ion premises 
heretofore leased by the defendants to the plaintiffs and 
located at 1735 Benning Road, Northeast, Washington, Dis¬ 
trict of Columbia, and are enjoined and restrained from 
taking any step or doing any act or thing whatever with a 
view of inducing, ordering, or compelling the discontinu¬ 
ance by the said plaintiff of said liquor business at the 
premises aforementioned, all during the pendency of this 
action and until further order of this Court; 4nd it is fur¬ 
ther 

Adjudged, ordered, and decreed, that the said defendants 
and each of them be and they are hereby enjoined and re¬ 
strained from taking any step or doing any act or thing 
whatever and from interfering with the possession of the 
plaintiffs of premises located at 1735 Banning Road, 

42 Northeast, Washington, District of Columbia, which 
premises are now under lease to the plaintiffs by 

virtue of a lease agreement between the plaintiffs as lessees 
and the defendants as lessors dated December 23, 1933, all 
during the pendency of this action and until further order 
of this Court; and it is further 

Adjudged, ordered, and decreed, that the sai$ defendants 
and each of them be and they are hereby enjpined and re- 


38 


SALVATORE STASULLI AND GIOVINA STASULLI VS. 


strained from taking- any step or doing* any act or tiling 
whatever with a view of cancelling or interfering with the 
aforesaid lease of December 23, 1933, and from taking any 
steps whatever to dispossess plaintiffs from the said prem¬ 
ises, except for non-payment of the rent reserved in said 
lease, during the pendency of this action and until further 
order of this Court; and it is further 

Adjudged, ordered, and decreed, that this decree shall 
become effective and operative upon the filing, by the plain¬ 
tiffs, of an undertaking, with surety approved by the Court, 
in the sum of One Thousand Dollars ($1,000.00.) 

Bv the Court: 

JAMES M. PROCTOR, 

Justice. 


Approved as to form: 

RAYMOND M. HUDSON, 

For Counsel for Defendants. 


From the annexed decree the defendants bv their coun- 
sel note an appeal in open Court to the Court of Appeals; 
whereupon the maximum of an undertaking for costs is 
hereby fixed in the sum of One Hundred Dollars ($100), 
with leave to deposit the sum of fifty Dollars ($50), cash, 
with the Clerk of the Court in lieu thereof, this 20th day of 
April, A. D. 1935. 

Bv the Court: 

JAMES M. PROCTOR, 

Justice. 


43 Defendants’ Motion to Dissolve Injunction and to 

Dismiss BUI. 


Filed May 1, 1935. 

#*##### 

Now come the defendants and move the Court to dissolve 
the injunction granted herein and to dismiss the bill for the 
following reasons: 

1. No facts are alleged which constitute an equitable 
cause of action. 

2. There are no allegations that the proposed lease 
(Paragraph 14 of the bill and Exhibit D) of September 29, 
1934 was in compliance with the agreement of June 21,1934; 
the comparison of the two documents clearly shows that the 
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lease grants rights not granted or promised ih the agree¬ 
ment, one of such rights being the privilege of dispensing 
liquor on the premises 1737 Bennings Road, N. E. 

3. There is no allegation of a tender of a drily executed 
proposed lease nor allegations of willingness to sign a lease 
in accordance with the contract of June 21,1934J 

4. The bill alleges the plaintiffs have violated the lease 

of December 23, 1933 since the execution of th^ agreement 
of June 21,1934 by alleging that it is doing another business 
not permitted thereunder and thereby the plaintiffs come 
with dirty hands seeking equity. ! 

5. The admitted allegations with exhibits of; the answer 
establish conclusively that plaintiffs knowinghj suppressed 
facts in their bill; they also establish that plaintiffs refused 
a lease in compliance with agreement of June 21, 1934 be¬ 
cause it would not allow a garage business, ja semi-junk 
business, a liquor business and other unauthorized busi¬ 
nesses on premises 1737 Bennings Road, N. E. 

6. The contract sued upon was unilateral, wholly 
44 without consideration and lacked mutuhlitv and is, 
therefore, void. 

7. The option agreement was not unconditionally and 
in full accordance with its terms and conditions accepted 
or exercised. 

8. That time is of the essence of the alleged contract and 
regardless of the legal effect thereof and the terms of the 
pretended notice of acceptance, defendants Undertook to 
perform by tendering to plaintiffs, within the time fixed by 
the notice a duly executed lease, also, possession of the 
premises, which plaintiffs refused to accept;} whereupon, 
the obligation of the defendants, if any, was fully satisfied 
and discharged, and the contract was at an encjl. 

RAYMOND M. HUDSON, 
MINOR HUDSON, 

A. BLAINE YORK, 

Attorneys for D\efendants. 

Copy served 5/1/35. 

R, M. HUDSON. 
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Order Denying Motion to Dismiss Bill and to Dissolve 

Injunction. 

Filed May 17 1935 

******* 


This cause, coming on to be heard upon the motion of 
the defendants to dismiss the Bill of Complaint and to dis¬ 
solve the injunction pendente lite, and having been argued 
by counsel and considered by the Court, it is, by the Court, 
this 17th day of May, 1935, 

Adjudged, ordered, and decreed that the said motion of 
the defendants be, and the same is hereby, denied; and it 
is further 

Adjudged, Ordered, and decreed that the Decree for Pre¬ 
liminary Injunction entered herein on April 20, 1935, be, 
and the same is hereby, continued in full force and 
45 effect in all its terms and provisions as therein set 
forth during the pendency of this cause and until fur¬ 
ther order of the Court. 

By the Court. 

F. DICKINSON LETTS, 

Justice. 

The defendants in open court noted an appeal which is 
allowed and the cost bond fixed at $100, or a deposit of 
$50.00 in cash in lieu thereof. 

F. DICKINSON LETTS, 

Justice. 

Memorandum. 

June 6, 1935.—Undertaking on Appeal for $100 approved 
and filed. 


Assignments of Error. 

Filed June 3, 1935. 

******* 

Now come the defendants and make and file the follow¬ 
ing assignments of error on appeal to the Court of Appeals: 

1. The Court erred in refusing to dissolve the temporary 
injunction. 
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2. The Court erred in denving the motion tq dismiss the 
bill. 

3. The Court erred in refusing to dissolve the injunction 
because the admitted allegations with exhibits of the an¬ 
swer establish conclusively that plaintiffs knowingly sup¬ 
pressed facts in their bill; they also establisl| that plain¬ 
tiffs refused a lease in compliance with agreement of June 
21, 1934, because it would not allow a garagb business, a 
semi-junk business, a liquor business and otljier unautho¬ 
rized businesses on premises 1737 Behnings Road, 

46 N. E. ! 

4. The Court erred in refusing to dissolve the in¬ 
junction and dismiss the bill because there is no allega¬ 
tion of a tender of a duly executed proposed lease nor 
allegations of willingness to sign a lease in accqrdance with 
the contract of June 21, 1934. 

5. The Court erred in refusing to dissolve the injunction 
because the records show by the answer and exhibits (which 
were read as affidavits on the hearing as well as answers) 
that the plaintiffs had refused to lease in accbrdance with 
the option and thereby terminated the option and that the 
lease tendered by the plaintiffs was not in accordance with 
the option. 

6. The Court erred in denying each of th<i grounds of 
motion to dissolve and dismiss the bill. 

7. The Court erred in enjoining the defendants from 
again moving to dissolve. 

A. BLAINE YORK, 

RAYMOND M. HUDSON, 
MINOR HUDSON, 

Attorneys for defendant-. 

. 

Designation of Record. 

Filed June 3, 1935. 

. 

# * * * # # # 

. 

Now come the defendants and make and file the follow¬ 
ing designation of the record to be copied into the transcript 
on appeal to the Court of Appeals: 

1. Plaintiffs’ bill and exhibits. 

2. Defendants’ motion to dismiss. 

3. Defendants’ answer and exhibits. 
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4. The temporary injunction order. 

47 5. Defendants’ motion to dissolve the injunction 
and dismiss the bill. 

6. Decree of May 17, 1935 denying the motion to dis¬ 
solve injunction and dismiss the bill. 

7. Assignments of error. 

8. This designation of the record. 

A. BLAINE YORK, 

! RAYMOND M. HUDSON, 

MINOR HUDSON, 

Attorneys for Defendants. 

48 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages, numbered from 1 to 47, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause No. 58568 in Equity, wherein 
Herman H. Sirkis et al. are plaintiffs and Salvatore Sta- 
sulli et al. are defendants, as the same remains upon the 
files and of record in said Court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 10th day of July, 1935. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6535. Salvatore Stasulli and Giovina Stasulli, Appel¬ 
lants, vs. Herman H. Sirkis, Harry Sirkis and Mitchell 
Sirkis. 
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STATEMENT OF THE CASEj 

This is an appeal from two decrees of t^ie Supreme 
Court of the District of Columbia, denying ja motion to 
dismiss the bill and granting a temporary restraining 
order and refusing to dissolve the same (R., 37 and 40). 

On December 23, 1933, appellants leasejl 1735 Ben- 
ning Road, N. E., Washington, to appellees for use 
“only as a gasoline filling station and such !similar line 
of business connected with the usual and ordinary con- 


duct of such business” (R., 15), until May 25, 1939, at 
a gross rental for said period of $10,500, payable at the 
rate of $175 with a renewal privilege as follows: 

“In addition to the rights of cancellation , for¬ 
feiture or determination of the lease hereinafter ex¬ 
pressed, the lessors reserve the right and privilege 
of cancelling this lease at any time after May 25, 
1939, upon the giving of 60 dags notice in writing 
of such intention, the said 60 dags to be next imme¬ 
diately to the proposed cancellation. ’ ’ (R., 15.) 

This clause, although required by the option of June 
21, 1934, is not in the lease appellees claim to have ten¬ 
dered under said option. The option agreement (R., 
18) of June 21, 1934, was executed whereby appellee, 
without the passing of ang consideration whatsoever, 
were granted (1) unconditionally the privilege of sell¬ 
ing intoxicating liquors at 1735 Benning Road, without 
additional rental for a period of 12 months onlg and (2) 
conditionally the option of leasing for a period cotermin¬ 
ous with the! original lease, at any time within 12 months 
from said date, the adjoining premises known as 1737 
Benning Road, at an additional rental of $50.00 per 
month with the privilege of selling liquor on 1737 Ben¬ 
ning Road as the option provided in Section 2 that ap¬ 
pellees 

“are to have the right and privilege of leasing, 
* * * on the same terms, conditions, limitations and 
tenure ( plus the right to sell intoxicating liquors) 
as are expressed in that certain lease agreement 
heretofore executed by the parties hereto as of De¬ 
cember 26, 1933, covering the premises known as 
1735 Benning Road, N. E., of said City, the follow¬ 
ing described additional property: All of Lots 804 
and 809, the latter also known as 803, of Square 4511, 
of the City of Washington, D. C., otherwise known 
as 1735 and 1737 Benning Road, N. E., not hereto¬ 
fore leased and included within the lease agreement 
aforesaid, except a strip not material here”. 
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The option was formally accepted and exercised by 
appellees by letter or notice dated August 30,1934, where¬ 
by appellants were required to remove thj^ residence 
building from said premises (R., 20) and wh|ch they re¬ 
fused to do unless and until appellees executed formal 
lease of the premises in accordance with tjhe require¬ 
ments of said option. 

However, in view of the expense of some i$2,000, thus 
devolved upon appellants in razing and removing said 
building, on September 10, 1934, both parties and their 
attorneys finally agreed on a form of lease to |be executed 
in all respects save and except that appellees insisted 
that there should be inserted therein the additional privi¬ 
lege “of selling and generally dealing in Second-hand 
automobiles, automobile parts, accessories, junk and the 
like”. (The precise lease agreed upon with this excep¬ 
tion is appellants’ Exhibit 1) (R., 30). 

Appellants caused said tendered lease ([Appellants’ 
Exhibit 1) to be executed and on the 17th day of Sep¬ 
tember, 1934, tendered the same to all and (jach of said 
appellees for their acceptance, and this they refused to 
do unless and until appellants should insert jtherein and 
thereby grant to appellees permission to “ufce the prop¬ 
erty for the storage, sale, repair and maintenance of au¬ 
tomobiles and complete service for automobiles”. 

The fact of the negotiation, execution and tender 
of the lease shown as Defendants’ Exhibit 1^ is nowhere 
mentioned in the pleadings of appellees, and, the Bill of 
Complaint filed herein, for some unknoivn reason, cer¬ 
tainly not “clean hands”, deliberately concealed the fad 
of such transaction from the court. 

On September 24, 1934, counsel for appellees sent 
to counsel for appellants a carbon copy of ari unexecuted 
lease (R., 22), which the appellees would lie willing to 
execute which was not acceptable to appellants, and ap¬ 
pellants deny that it corresponded exactly Vith the ap¬ 
pellees’ Exhibit D. It was unacceptable as!contrary to 



the option, as it permitted sale of liquor at both 1735 
and 1737 as it provided 

“the right and privilege during the term hereof and 
the renewal provided hereinabove, by complying, at 
all times, with the laws of the District of Columbia 
in such cases made and provided, of selling or other¬ 
wise disposing of all sorts of intoxicating liquors at 
the premises known as 1735 Benning Road , N. E ., 
included within the premises heretofore leased to 
the lessees by the lessors herein, without the pay¬ 
ment of extra rental for said privilege. 

“It is further understood and agreed by and be¬ 
tween the parties hereto that the premises herein 
leased are to be held by the lessees on the same terms, 
conditions, limitations and tenure (plus the right to 
sell intoxicating liquors) as are expressed in that 
certain lease agreement heretofore executed by the 
parties hereto on the 23rd day of December, 1933, 
covering the premises known as 1735 Benning Road, 
N. E., Washington, District of Columbia.” 

In the face of the foregoing facts, fully borne out 
by the record, appellees instituted this suit in the lower 
court praying for specific performance of the option 
agreement of June 21,1934, and for an injunction against 
interference by appellants with the sale of liquor at 1735 
Benning Road, N. E., pursuant to which, and after ap¬ 
pellants had filed answer and motion to dismiss appel¬ 
lees’ bill (R., 25) the court entered its decree for pre¬ 
liminary injunction (R., 37) and has refused to dissolve 
the same on motion subsequently made (R., 40) not¬ 
withstanding appellees’ right to sell liquor at 1735 ex¬ 
pired June 21, 1935, and the option did not give them 
the privilege or right under this proposed new lease to 
sell liquor at 1735 but only 1737. 

The premises 1737 Benning Road, N. E., as the Court 
will take judicial notice, is within 400 feet of a public 
school and as the law prohibits the sale of liquor that 
close to a public school the option for a lease to sell 
same there is illegal and not enforceable. 


5 



Where lessee exercises option and fails to accept 
the lease tendered only because it did not Contain per¬ 
mission to sell articles not included in the option, such 
rejection is a counter-offer and tantamount to a rejec¬ 
tion of the option to lease and lessor then ia relieved of 
all further obligation under the option . 


Thus, in Beaumont v. Prieto , 249 U. S^ 554, which 
was a case where a three-month option date|l December 
4, 1911, was accepted January 17, 1912, within the time 
but on different conditions, yet after expiration of the 
period unconditional acceptance was attempted, and the 
Court denied relief and said: 


“A letter of January 17, plainly departed from 
the terms of the offer as to the time of payment, 
and was, as it was expressed to be, a cdunter-offer. 
In the language of a similar English case, ‘the plain¬ 
tiff made an offer of his own and thereby rejected 
the offer previously made by the defendant. * * * 
It was not afterwards competent for him to revive 
the proposal of the defendant, by tendering an ac¬ 
ceptance of it. Hyde v. Wrench, 3 BeaVi 334; Lang- 
dell, Contracts, Sec. 18 \ We do not find it neces¬ 
sary to go into the discussion of the lat^r communi¬ 
cations which led the Supreme Court to the conclu¬ 
sion that they also would not have beep sufficient. 
The right to hold the defendant to the proposed 
terms by a word of assent was gone, and after that 
all the plaintiff could do was to make an offer in 
his turn. It would need a very much stronger case 
than this to induce us to reverse the decision of the 
court below. Cardona v. Quinones , 240 U. S. 83.” 


“An offer by one who has secured ap option for 
the purchase of real property which deports from 
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the terms of the option as to time of payment of 
the purchase price amounts to a rejection of the 
option and such option may not be revived by a sub¬ 
sequent unconditional acceptance.’’ 

To the same effect is Iselin, 27 U. S. 139, 
which cited Beaumont v. Prieto, supra; Minneapolis 
Railway v. Columbus Rolling Mill , 119 U. S. 149; Na¬ 
tional Bank v. Rail , 101 U. S. 43, 50; Carr v. Duvall , 14 
Pet. 77, 82; Eleason v. Henshaiu, 4 Wheat 225, and the 
Court said: 

“It is settled that a proposal to accept, or an 
acceptance upon terms varying from those offered 
is a rejection of the offer and puts an end to the ne¬ 
gotiations unless the party who made the original 
offer renews it or assents to the modification sug¬ 
gested.” 

See, also on this subject, Vol. 9, Roses Notes, page 
433, citing approvingly Am. Fire Ins .- Co. v. King Lum¬ 
ber and Manufacturing Co ., 250 U. S. 14; Harris v. More¬ 
land Motor Truck Co., 279 Fed. 543. 

The rule on this subject is aptly stated in 58 
Corpus Juris. 977 as follows: 

“ ‘Specific performance will not be granted if the 
option has not been unconditionally accepted, in full 
accordance with its terms and conditions and within 
the time prescribed for its exercise. Time fixed for 
acceptance is of the essence and a subsequent accept¬ 
ance is wholly ineffectual to give a right of specific 
performance, if the optioner is in no way responsi¬ 
ble,’ with a note citing: Waterman v. Banks, 144 
U. S. 394; Soper v. Myers, 45 D. C. App. 286; Trom- 
ley v. Lange, 236 Mich. 240; Pollock v. Brookover, 
60 W. Va. 75; Selin v. U. S. 271 IT. S. 139; Yol. 9. 
Roses Notes P. 443; Beaum,ont v. Prieto. 249 U. 
S. 554; Davison v. Davis, 125 U. S. 95; Taylor v. 
Langwortk, 14 Pet. 172, 58 C. J. 975, 976, 1087, 
1088; Brown v. Slee , 103 U. S. 828; Tromley v. 



Lange , 236 Mich. 240, holding, 4 it must he kept 
in mind that specific performance is a bjllateral con¬ 
tract arising out of acceptance of an option. This 
necessarily involves such an acceptance as renders 
the option terms fully operative and imitually bind¬ 
ing,’ Roberts v. Steelman , 1 'Fed. (2nd) 180; Ken¬ 
tucky Distilleries, etc., Co. v. Warwick Co., 190 
Fed. 280, and a host of well considered cases.” 

Hence it was too late for appellees to return to appel¬ 
lants with another proposed lease for execution after 
they had rejected the one executed and tendered to them 
as of September 17, 1935. (Appellants’ Exhibit I.) And 
what is worse, even the lease appellees allege they sub¬ 
mitted to appellants’ counsel for their execution did not 
conform, as it sought the privilege of selling liquor at 
both 1735 and 1737 Benning Hoad, N. E., a tiding not con¬ 
templated or agreed upon. 

i ‘ An election once made by the optionee is bond¬ 
ing and may not thereafter be rescinded even though 
the election is made before the time set ifor the ter¬ 
mination of the option. It does not matter how long 
the option is to continue; once an election has been 
made the option ceases to exist.” Sainer, Substan¬ 
tive Law of New York (6th Ed.), p. 93,j citing Gal¬ 
braith v. Buffalo , 128 Misc. 79, 217 NJ Y. S. 737; 
Beaumont v. Prieto , 249 U. S. 554. 

Point II. 

i 

There was no consideration for the alleged option; 
it was unilateral and lacked mutuality and ioas not en¬ 
forceable in equity and was void. 

This is sustained by good authority. Confey Camera 
Co. v. Multiscope, etc., Co., 216 Fed. 892; M^cKell v. C. 
& 0. Ry. Co., 186 Fed. 39; Brown v. Slee, 103 U. S. 828; 
Waterman v. Waterman , 27 Fed. 827; Willard v. Tayloe, 
8 Wall. 557: 13 C. J. 336; Bispham’s Equity (10th Ed.), 
Section 375* ! 



8 


“A party seeking specific performance must not 
only be a claimant for value, but he must also show 
that damages would not afford an adequate compen¬ 
sation. Hence, if a money payment will constitute 
a sufficient redress, a chancellor will not interfere.” 
Bispham Principles in Equity. 

The rule as stated by Bispham, Section 373 is as 
follows: 


4 ‘It is essential to specific performance that the 
consideration should be valuable; moreover, it is 
necessary that the consideratin be actual. A con¬ 
structive consideration such as that imparted by the 
seal to a bond will not do. ’ 9 

“In equity, by statute, and judicial decision 
in the absence of express stipulations mak¬ 
ing strict compliance with contract essential, some 
variations from strict performance of a contract at 
times may be ignored so that the contract is suffi¬ 
ciently performed where the party seeking to en¬ 
force it has * * * reasonably complied . 99 58 C. 

J. 1113—citing Secombe v. Steele, 20 How. 94; Cone - 
vay v. White, 9 Fed. (2nd) 863 (rev. 300 Fed. 866); 
Galluchat v. Pittman, 288 Fed. 917, 928; Laffollotte 
v. Laffollotte Water L. & T. Co., 252 Fed. 762. 

“Unless performance is waived or excused, a 
plaintiff seeking to enforce a contract depending on 
the performance of a condition precedent must show 
that he has complied with such condition.” 58 
C. J. P. 1073—Citing Rogers Locomotive Works v. 
Helm, 154 U. S. 610; Roberts v. Steelman, 1 F. (2nd) 
180; Montana Water Co. v. Billings, 214 Fed. 239. 

“It takes both proper acceptance or election 
within the time specified in an option and perform¬ 
ance of the conditions and terms of such option, 
or an offer to perform them, to change the option 
into a resulting contract * * * As a requisite 

for the acceptance of an option, payment of the price 
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or other consideration may or may not bq made nec¬ 
essary just as the parties see fit to provide for in 
the option agreement. Carr v. Rawlings, 158 Gra. 
619; Parkers Est<, 6 Pa. Dist. 139; Larson v. Smith, 
174 la. 619.” 

It was said in Rude v. Levy, 43 Col. 48 

i 

“ Courts of equity do not look with favor upon 
such arrangements. Since the vendor cannot enforce 
them against the vendee, equity is not feo swift as 
to enforce them against the vendor. T)ie right to 
invoke against the vendor the specific performance 
of options, especially where there is a valuable con¬ 
sideration therefor, is indeed recognized.j But since 
they lack the elements of a binding contract, until 
performance or a sufficient tender of performance 
by the vendee, this kind of relief is nqt in order. 
It is only when the vendee has made his election and 
complied or in good faith attempted to Comply with 
the terms of the option, that it becomes a contract 

enforceable in equity.” 

, 

r oint III. 

A contract is illegal and unenforceable in equity 
where it is agreed to lease for the sale of liquor on premi¬ 
ses on which sale of liquor is prohibited. 

The property 1737 Penning Road, N. E., is within 
400 feet of a public school and the law forbids sale of 
liquor that near a public school, thus making the option 
illegal. 

If the appellees, as their bill clearly shoys, are pre¬ 
paring and intending to sell liquor on 1737 ahd are seek¬ 
ing specific performance for that purpose, thbn they are 
seeking equity with a lie on their lips, a violation of 
law in their heart, and hands that the chancellor can see 
are 44 unclean hands”. 

In a desperate effort to avoid this situation appel¬ 
lees conceived the idea of endeavoring to persuade the 

i 
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Court to amend their option contract or give them a new 
one whereby they can sell liquor at 1735 for four more 
years with a non-revocable renewal privilege for five 
more thereafter. It must be remembered that the lease 
to 1735 expired by its terms in 1939 but has a revocable 
five year renewal privilege which appellants can revoke 
on sixty days’ notice (R., 13); the option has the same re¬ 
quirements (R., 18), but the lease appellees allege they 
tendered and which they seek to have enforced omits en¬ 
tirely this sixty day revocable clause, both as to 1735 and 
1737. (R., 22.) 

Is this Court ready to embark on a program to 
amend or make contracts for litigants i 

The lower court did so embark and took appellants’ 
property from them. 

Lastly, it must be perfectly obvious that the bill was 
without equity and being so, and further because of the 
anxiety of appellees to continue their liquor business 
without rental at 1735 beyond June 21,1935, a right which 
they had terminated, appellees committed the unpardon¬ 
able sin of ‘ 4 smoke screening” the Court by deliber¬ 
ately suppressing and omitting from their bill decisive 
facts, thus attempting to make it appear that the Court 
should enforce specific performance of an option con¬ 
tract rejected, dejected and dead at the hands of the ap¬ 
pellees, since September 17, 1934. 

By granting the injunction herein, the lower court, 
in effect, made for them a new contract and also gave 
life to one that was dead with the result that appellees 
now are exercising and will continue to exercise a privi¬ 
lege for nothing at the expense and inconvenience of ap¬ 
pellants, which privilege expired many months ago. 

The granting of the injunction meant nothing less 
than the taking of private property without due process 
of law following the suggestion of skillful but unconscion¬ 
able pleadings filed by appellees, which, for that reason 
alone, should now be dismissed. 
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Each and all of the grounds of the motion to dismiss 
the bill, the motion to dissolve, and the assignments of 
error are relied upon and urged, although not especially 
discussed in this brief. 

CONCLUSION. j 

As appellees are vigorously seeking andj endeavor¬ 
ing to persuade the Court to make a new contract for 
them in lieu of the one they abandoned, it is clearly the 
duty of this Court to reverse the decrees appealed from 
and remand the cause with instructions to dissolve the 
restraining order and dismiss the bill without Amendment 
after assessing appellants’ damages and counsel fees. 

Respectfully submitted, 

I 

RAYMOND M. HUDSON, 

A. BLAINE YORK, 

MINOR HUDSON,j 
GEOFFREY CRE^KE, Jb„ 
Attorneys for Appellants. 

■ 

Washington, D. C., 

November 20, 1935. 
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